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Report of the meeting of the expert working group on
Appropriate Level of Protection
28 August - 1 September 2006, Ottawa, Canada
_______________________________________________________________________________________
1.
Background
The topic, appropriate level of protection (ALOP), was introduced into the work programme by ICPM-7 (2005) and the specification (No. 36) was approved by the Standards Committee in May 2006.

2.
Opening of the meeting
The Expert Working Group (EWG) met 28 August - 1 September 2006 at the North American Plant Protection Organization (NAPPO) headquarters in Ottawa, Canada. The EWG was opened by Mr Ian McDonell, Executive director of NAPPO. He welcomed all EWG members to Ottawa and commented on the complexity and sensitivity of the tasks outlined in the specification.
The EWG was attended by Ms Diana Guillen (Argentina), Mr Christopher Hood (Australia), Ms Velia Arriagada (Chile), Mr Howard Pharo (New Zealand), Mr John Greifer (USA) and Mr Nico van Opstal (EPPO).
In addition, Mr Fuxiang Wang (Steward-China) represented the Standards Committee (SC), Ms Ana Lilia Montealegre (NAPPO-Mexico) represented NAPPO (host), Mr Ian McDonell (NAPPO) acted as the rapporteur and Mr Brent Larson represented the IPPC Secretariat.
EWG member Ms Gretchen Stanton (World Trade Organization (WTO)) was not able to attend this meeting and Ms Reinouw Bast-Tjeerde (Vice Chair CPM Bureau-CANADA) was only able to attend 2 days of this meeting.
The agenda was reviewed and adopted. Discussion papers and administrative documents were reviewed, and additional documents were presented and distributed (Appendix 2). Participants introduced themselves and described their specific expertise in relation to the topic. The IPPC Secretariat reviewed the roles of various meeting participants and Mr Ian McDonell (NAPPO) was elected as the chair of the meeting.

3.
General points of discussion
The history of the topic ALOP was discussed and the following points were reviewed:
-
“Clarification of the term appropriate level of protection” (just a title given, no supporting information) was first proposed for inclusion in the IPPC standard setting work programme as a concept standard in 2003 by the USA but at the 2003 meeting of the Informal working group on Strategic Planning and Technical Assistance (SPTA) this topic was not considered as a priority for the standard setting work programme
-
in 2004, ALOP was again put forward as a topic for the standard setting work programme and was recommended for inclusion by both the SPTA and the SC as a supplement to ISPM No. 5 (Glossary of phytosanitary terms). It was submitted to ICPM-7 (2005) where it was added to the work programme with a high priority.
-
the draft specification was reviewed by the SC and sent for member consultation in January 2006

-
comments (18) were received from 6 IPPC contracting parties (Australia, Canada, Costa Rica, Seychelles, USA and the European Commission)

-
the specification (No. 36) was approved by SC in May 2006.

Various members of the EWG presented papers and a general discussion took place. The EWG reviewed the tasks outlined in the specification and decided to draft guidance using the following approach. The EWG wished to make a distinction between the issues raised by the SPS Committee and the phytosanitary issues in regard to the IPPC, and so decided the text drafted on ALOP should focus on issues related to phytosanitary measures.
As ALOP is really a WTO term, the EWG focused how the NPPO contributes scientific information to national decisions about the ALOP that phytosanitary measures need to achieve. In this regard, governments tend towards high levels of protection in an effort to control pests of plants and plant products and in preventing their international spread. The EWG also decided to draft text that emphasized the role of the IPPC in harmonizing standards and to clarify the relationship between the IPPC and the WTO-SPS Agreement.
4.
Specific points of discussion
The EWG reviewed the tasks listed in the specification. The prevention of the spread of pests of plants and plant products is the aim of the IPPC, and NPPOs attempt do this through the conduct of pest risk analysis and the application of phytosanitary measures. These actions help a contracting party or country reach their ALOP. In this sense, the ALOP is an objective and NPPOs help a contracting party or country reach this objective through the application of pest risk analysis and phytosanitary measures. It was felt that the EWG should develop guidance for the consistent and transparent application of phytosanitary measures in order to achieve the ALOP.
The following are the EWG’s responses to the tasks given in the specification (Appendix 1).

Task 1: Identify the main issues related to use of the term and the difficulties (both potential and actual) that can result from its vague or ambiguous use.
The EWG noted that the current situation as to the use of the concept ALOP is confusing. The WTO does not have a direct requirement for its members to have a scientific basis for their ALOP. The ALOP is a vague and politically sensitive issue and most countries err on the side of caution by claiming a high ALOP.

The EWG determined that:

-
the SPS Committee had already attempted in part to develop guidelines to further the practical implementation of Article 5.5 of the SPS Agreement and this work goes beyond the scope, mandate and competence of the IPPC. The EWG noted advice from the SPS Committee Secretary (given in here discussion paper on the topic) that such work could only be done by the WTO General Council or Ministerial Conference.
-
phytosanitary measures and the strength of phytosanitary measures warranted further examination and elaboration by an IPPC EWG
-
guidelines for consistency in the application of phytosanitary measures should be developed in the future.

Task 2: Develop clear and practical definitions for appropriate level of protection and acceptable level of risk.
The EWG noted that the SPS Committee is not empowered to formally interpret or modify the legal provisions of the SPS Agreement; this can only be done, as noted above, by the WTO General Council or Ministerial Conference. The EWG felt that developing a definition for ALOP was outside of the mandate of the IPPC and, based on the above advice, felt it was not appropriate for the EWG to propose a definition for ALOP.

Regarding the ALOP / acceptable level of risk (ALOR) definitions: The EWG noted that the SPS Agreement states “Many members otherwise refer to this concept as the ‘acceptable level of risk’”. The EWG also noted advice from the SPS Secretariat in her discussion paper that they should be cautious about the idea that the ALOR is the level of risk that remains after the established phytosanitary measures have been applied.
Task 3: Identify and describe situations/cases in which the term can be clearly used.
The discussion paper by Gascoine on page 137 states that no country has articulated its ALOP with any degree of precision. The EWG made similar comments to those made under task 1. 
Task 4: Review useful and relevant examples, as provided with the reference documents, of how the appropriate level of protection has been determined by some countries.
The EWG was not aware of any useful or relevant examples, although it reviewed all the presented material and found that none provided any guidance as to how the ALOP, where articulated, had in fact been set. The EWG suggested that this situation further reflects the difficultly of prescribing guidelines that could examine the concept of ALOP in more detail.

Task 5: Explore further ways to provide guidance for determining the appropriate level of protection, including ways to express the appropriate level of protection.
This task became redundant given the discussion regarding task 1. However, the EWG suggested that further work in regards to the topic “Efficacy of measures” should continue.
Task 6: Ensure that the guidance does not erode sovereign rights.
It was felt this task was addressed by the fact that the proposed standard focuses on issues related to phytosanitary measures by providing guidance to NPPOs on how to apply them and that the determination of ALOP remained a sovereign issue of contracting parties. 
Task 7: Recommend to the SC whether it should be a supplement to the Glossary or separate ISPM.
The EWG felt that the concept of ALOP was not substantive enough to qualify as an ISPM in its own right and agreed that the text should be a supplement to an existing ISPM. It was also felt that ALOP was not very closely tied to ISPM No. 5 (Glossary of phytosanitary terms).
There was some consideration given to having the ALOP guidance annexed to ISPM No. 1 (Phytosanitary principles for the protection of plants and the application of phytosanitary measures in international trade) but it was noted that to qualify for an annex to ISPM No. 1, the ALOP text would need to be re-formulated as a principle rather than as guidelines and would therefore be less practical.

Given the dependence and relationship of the guidance ALOP to PRA standards (and the establishment of phytosanitary measures), the EWG felt the ALOP guidance should be related somehow to the PRA standards. ISPM No. 2 (Guidelines for pest risk analysis) was considered to be too general and there appears to be no rational relationship between the ALOP and regulated non-quarantine pests (ISPM No. 21: Pest risk analysis for regulated non-quarantine pests), so the EWG concluded that it would be best presented as a supplement to ISPM No. 11 (Pest risk analysis for quarantine pests including analysis of environmental risks and living modified organisms, 2004).
5.
Draft text on ALOP
Considering the above points of discussion, the EWG developed draft text on the topic of ALOP which will be presented to the SC in May 2007. The EWG recommended that this text be presented as a supplement to ISPM No. 11.
6.
Close
The IPPC Secretariat thanked NAPPO for organizing the logistical aspects of the meeting and the experts were thanked for their participation in the meeting and input into the productive discussions. 
Appendix 1
Specification No. 36

Title: Appropriate level of protection.

Reason for the standard: Appropriate level of protection is a term appearing in the World Trade Organization’s Agreement on the Application of Sanitary and Phytosanitary Measures which is a key factor in selecting phytosanitary measures in policy making. It is often difficult to clearly define the term and to determine the appropriate level of protection. ICPM-7 (2005) determined that it was necessary to develop a supplement to ISPM No. 5 which would elaborate on the use of the term appropriate level of protection.
Scope and purpose: The draft is intended to provide clarification of the term appropriate level of protection and guidelines on how appropriate level of protection may be determined in relation to pest risks. 

Tasks: The expert working group (EWG) should:

1. Identify the main issues related to use of the term and the difficulties (both potential and actual) that can result from its vague or ambiguous use.

2. Develop clear and practical definitions for appropriate level of protection and acceptable level of risk.

3. Identify and describe situations/cases in which the term can be clearly used.
4. Review useful and relevant examples, as provided with the reference documents, of how the appropriate level of protection has been determined by some countries.
5. Explore further ways to provide guidance for determining the appropriate level of protection, including ways to express the appropriate level of protection. 
6. Ensure that the guidance does not erode sovereign rights.

7. Recommend to the SC whether it should be a supplement to the Glossary or separate ISPM. 

Provision of resources: Funding is provided by the regular programme of the IPPC Secretariat (FAO) except where expert participation is voluntarily funded by the expert’s government.

Steward: Wang Fuxiang (China).

Collaborator: To be determined. 

Expertise: 6 – 8 experts with a combination of expertise in phytosanitary regulations, in the conduct of pest risk analyses and in determining the appropriate level of protection. Knowledge of the effects of phytosanitary measures on international trade and market access are also desirable.

Participants: To be determined. 

Approval: Introduced into the work programme by ICPM-7 (2005). Specification approved by the Standards Committee, May 2006.

References: Relevant ISPMs; WTO Agreement on the Application of Sanitary and Phytosanitary Measures; documented cases of experiences related to phytosanitary measures and appropriate level of protection; previous draft definitions for appropriate level of protection and acceptable level of risk.
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