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COMMISSION ON PHYTOSANITARY MEASURES
Fourth Session

Rome, 30 March – 3 April 2009 

Activities of the SPS Committee and other relevant 
WTO activities in 2008
Item 8.1 of the Provisional agenda
1.
A report on relevant activities of the Sanitary and Phytosanitary (SPS) Committee and the World Trade Organization (WTO) prepared by the WTO Secretariat is provided in Annex 1.

Annex 1

Activities of the SPS Committee and other Relevant WTO activities in 2008 

30 March -3 April 2009

Report by the WTO Secretariat

1.
This report to the Fourth Session of the Commission on Phytosanitary Measures (CPM-4) provides a summary of the activities and decisions of the WTO Committee on Sanitary and Phytosanitary Measures (the "SPS Committee") during 2008.  It identifies the work of relevance to the CPM and the International Plant Protection Convention (IPPC), including: specific trade concerns; equivalence; regionalization; monitoring the use of international standards; technical assistance, and private and commercial standards.  The report also includes relevant information on dispute settlement in the WTO which occurred outside the context of the SPS Committee.  A separate report is provided regarding the Standards and Trade Development Facility (STDF).

Work of the SPS Committee
2.
The SPS Committee held three regular meetings in 2008:  on 2-3 April, 24-25 June and 8-9 October.
 

3.
The Committee agreed to the following tentative calendar of regular meetings for 2009:  24-26 February, 23-24 June, and 28-29 October. 

4.
At the April meeting, Mr. Marinus Huige of the Netherlands was re-appointed Chairperson for the 2008-2009 period.

Specific Trade Concerns

5.
The SPS Committee devotes a large portion of each regular meeting to the consideration of specific trade concerns.  Any WTO Member can raise specific concerns about the food safety, plant or animal health requirements imposed by another WTO Member.  Issues raised in this context are usually related to the notification of a new or changed measure, or based on the experience of exporters.  Often other countries will share the same concerns.  At the SPS Committee meetings, Members usually commit themselves to exchange information and hold bilateral consultations to resolve the identified concern.
6.
A summary of the specific trade concerns raised in meetings of the SPS Committee is compiled on an annual basis by the WTO Secretariat.
   Altogether, 277 specific trade concerns were raised in the fourteen years between 1995 and the end of 2008, of which 27 per cent were related to plant health.
7.
In 2008, three new phytosanitary issues were raised for the first time in the SPS Committee:

· China's concerns regarding US restrictions on apples;  
· Pakistan's concerns regarding Mexico's import restrictions on rice;  and 
· China's concerns with NAPPO's draft standard for Regulating the Movement of Ships and Cargoes Aboard Those Ships from Areas Infested with the Asian Gypsy Moth.
8.
Two issues relating to plant health that had been previously raised were discussed again during 2008, including:

· China's concerns regarding US restrictions on imports of Chinese potted plants in growing medium; 
· China's concerns regarding US import restrictions on wooden Christmas trees.
9.
One phytosanitary issues that had previously been brought to the attention of the SPS Committee were reported to have been resolved, namely:
· Chinese Taipei's concerns regarding Canada's import restrictions on Enoki mushrooms.
10.
WTO Members also used the opportunity of the SPS Committee meetings to provide other information relating to plant protection measures. During the April meeting, Peru drew attention to its report regarding the determination that the avocado-producing areas of the Peruvian coast were free of Stenoma catenifer (Lepidoptera: Oecophoridae).  Zambia provided information regarding its fruit fly situation and its honey surveillance program for Paenibacillus larvae subsp. larvae (American Foulbrood).
11.
During the June meeting, Venezuela provided information on its Comprehensive Agricultural Health System (G/SPS/GEN/854).  Haiti reported that it had implemented a control program for the fruit fly (Anastrepha obliqua species) which continued to be highly effective.  The United States reported its recent recognition of 20 additional municipalities in Brazil as free of the South American cucurbit fly, a major pest of melons. 
12.
During the October meeting, Sierra Leone reported on the presence of fruit fly in its country.   Ecuador informed the Committee that in October 2008, Panama and Ecuador had signed a phytosanitary protocol which resulted in Panama lifting the import restrictions it had applied on flowers and foliage.  
Transparency
13.
In June 2007, a new information management system (SPS-IMS) was made public that allows easier management of all WTO SPS-related documentation.  This new system should also facilitate access to WTO information via the Portal.
14.
On 30 May 2008, the Committee adopted revised recommended procedures for transparency (G/SPS/7/Rev.3).  The new procedures, inter alia, clarify the definition of the comment period, encourage the notification of measures conforming to international standards, and provide links for access to full texts of regulations and their translations.  The new transparency procedures, including the use of the new notification formats,  took effect  on 1 December 2008.  These new changes have been integrated into the SPS-IMS. 
15.
A total of 1,266 notifications of new or proposed SPS measures were submitted to the WTO in 2008.  As of January 2009, 564 regular notifications and 35 emergency notifications identified plant protection as the objective of the measure being taken.
  Of these, 148 of the regular and 20 of the emergency notifications identified an IPPC standard as relevant, and either indicated application of the ISPM or deviation from it.  Unfortunately, in most notifications the specific ISPM of relevance is not identified, nor is the deviation from the standard.

Equivalence
16.
In July 2004, the SPS Committee completed its work on guidelines on the implementation of Article 4 of the SPS Agreement on equivalence in response to concerns raised by developing countries.
  The Decision on Equivalence adopted by the SPS Committee notes, inter alia, the work on recognition of equivalence undertaken in the Codex, the OIE and the IPPC, and requests the further elaboration of specific guidance by these organizations to ensure that such recognition is maintained.  Equivalence remains a standing agenda item of the Committee. 
17.
At both the April and June meetings of the SPS Committee, the representative of the IPPC provided information regarding the work of the CPM relating to equivalence, including drawing attention to the standard on equivalence (ISPM 24) and the revision of the phytosanitary principles for the protection of plants and the application of phytosanitary measures in international trade to include the principle of equivalence (ISPM 1).  The representative of the IPPC noted that the IPPC had not been informed of any problem regarding the application of the guideline on equivalence on plant protection matters.
Regionalization
18.
In May 2008, the SPS Committee adopted "Guidelines to Further the Practical Implementation of Article 6 of the Agreement on the Application of Sanitary and Phytosanitary Measures", to facilitate the recognition of pest- and disease-free areas or areas of low pest or disease prevalence (G/SPS/48).  The guidelines identify the type of information normally needed for the recognition of regionalization, as well as typical administrative steps in the recognition process.  The Committee agreed to monitor the implementation of Article 6, on the basis of information provided by Members.
19.
At each of the informal and regular meetings of the SPS Committee on this issue during 2008, the representative of the IPPC had informed the Committee of the relevant work underway in the CPM.  In particular, the representative of the IPPC reported on the adoption of ISPM 29 on the Recognition of Pest Free Areas and Areas of Low Pest Prevalence and how it had been had been adopted very quickly in response to the urgency Members attached to the issue.  
Monitoring the Use of International Standards
20.
The procedure adopted by the SPS Committee to monitor the use of international standards invites countries to identify specific trade problems they have experienced due to the use or non-use of relevant international standards, guidelines or recommendations.
 These problems, once considered by the SPS Committee, are drawn to the attention of the relevant standard-setting body. 
21.
In June 2008, the representative of IPPC indicated that the Commission on Phytosanitary Measures (CPM) had established an open-ended working group to discuss a possible IPPC compliance mechanism.  In 2008, the SPS Committee agreed to review the monitoring procedure in light of the information gained from notifications under the new notification procedure and the implementation of the IPPC mechanism. 

22.
In relation to this procedure, in October 2008, the representative of China raised concerns relating to a draft regional standard of the North American Plant Protection Organization (NAPPO) entitled "Guidelines for Regulating the Movement of Ships and Cargoes Aboard those Ships from Areas Infested with the Asian Gypsy Moth".  This draft would require NAPPO members (Canada, Mexico and the United States) to impose strict phytosanitary measures on the ships and cargoes from Russia, Korea, Japan, Mongolia and China.
  In June 2008 the Committee adopted the Tenth Annual Report on the procedure to monitor the use of international standards as modified.

Technical Assistance
23.
At each of its meetings, the SPS Committee has solicited information from countries regarding their technical assistance needs and activities.  The SPS Committee has been kept informed of the training activities and workshops provided by the IPPC and relevant technical assistance activities of the FAO. 
24.
Representatives of the IPPC participated in two regional training activities on the SPS Agreement that were organized by the WTO during 2008.  These activities included:  a Latin America Sub Regional Workshop (Argentina, Bolivia, Brazil, Chile, Paraguay and Uruguay) in Paraguay in April;  and an Arab and Middle East Sub Regional Workshop (Bahrain, Iraq, Jordan, Kuwait, Lebanon, Oman, Qatar, Saudi Arabia, Syria, United Arab Emirates) in Qatar in November. 
25.
In addition, the IPPC predicated in the 4th SPS Specialized Trade Policy Course in September, which included participants from:  Albania, Armenia, Bahrain, Bangladesh, Belarus, Bhutan, China, Ecuador, Fiji, Honduras, Hong Kong, China, Kyrgyz Rep., Lao People's Dem. Rep., Macao, Malawi, Mongolia, Mozambique, Nigeria, Samoa, Serbia, South Africa, Uganda, Yemen, Zambia.

Review of the Operation and Implementation of the SPS Agreement
26.
The Committee is now mandated to review the operation and implementation of the Agreement every four years.  The Second Review of the Agreement was completed in July 2005.
  At its October 2008 meeting, the Committee adopted a procedure and timetable to undertake the Third Review of the Agreement.
 The WTO Secretariat has prepared a background document for the Third Review, which includes information through to the end of 2008.

27.
The Third Review report covers a wide number of areas related to implementation of the Agreement.  For example, it recommends that the relevant international organizations keep the Committee informed of any work they undertake with regard to the recognition of equivalence, as well as their activities relevant to the recognition of pest- or disease-free areas or areas of low pest or disease prevalence.  The report recommends that the Committee continue to monitor the use of international standards at each of its regular meetings.
28.
With respect to the relationship of the SPS Committee with the IPPC, OIE and Codex, WTO Members were interested to clarify the respective roles of each of these bodies.  The relationship of the SPS Committee with the three sister organizations was relevant for the consideration of a number of other issues, including regionalization and monitoring of the use of international standards.  During the June meeting, Japan proposed that the Committee organize a workshop on the standard-setting procedures of the Codex, OIE and IPPC.
  A special Workshop has been scheduled for October 2009 to examine the work of these organizations and how to enhance the relationship between them and the SPS Committee.  The program for this Workshop is contained in G/SPS/W/235.
29.
During the April meeting, Chile noted that none of the three sister organizations had effective mechanisms to monitor the application of international standards by Members.  With the adoption of the new recommended procedures on transparency, the SPS Committee should have more information regarding the use of international standards through SPS notifications.  The representative of the IPPC stressed the importance of delegates participating in the SPS Committee being aware of the international standards-setting processes.  

Private and Commercial Standards
30.
Since June 2005, the SPS Committee has discussed the issue of private and commercial standards on a number of occasions.  The issue was initially raised by St. Vincent and the Grenadines with regard to EurepGAP (now GlobalGAP) requirements on pesticides used on bananas destined for sale in European markets. 
31.
In October 2006 and in June 2007, informal information sessions were held in the margins of the SPS Committee meetings.  A number of international organizations working on the issue of private standards, including OECD and UNCTAD, as well as a number of private standardizing groups, including GlobalGAP, provided information regarding commercial and private standards.  WTO Members have raised a number of concerns regarding the trade, development and legal implications of private standards. 
32.
On 5 July 2008, the Chairman of the SPS Committee circulated a number of questions for the attention of Members to solicit proposals regarding what the SPS Committee can and should do to (1) reduce the negative effects that private SPS standards have on international trade, especially for developing countries, and to (2) enhance the potential benefits arising from private SPS standards for developing countries.
  Responses were received from 30 Members.  A summary of the responses, along with specific suggestions regarding concrete actions by the SPS Committee and a proposal for further actions, based on the responses from Members was prepared by the WTO Secretariat and adopted by the SPS Committee in October 2008. 

33.
There is much interest, in particular on the part of developing country Members, for the SPS Committee to begin to address this issue in a practical manner.  A large number of respondents favoured undertaking a study which compares relevant private standards with the corresponding Codex, IPPC or OIE standards.  A group of 30 interested Members is working informally on this issue with the Chairperson and the Secretariat.

34.
The agreed actions are as follows:
(a) Members and Observer Organizations are encouraged to provide any relevant information regarding studies or analysis which they have undertaken or of which they are aware for consideration by the group of interested Members.  Of particular interest in this regard is the study being undertaken by FAO with respect to food safety standards.  Representatives of the Codex, IPPC and OIE, as well as of any other appropriate organizations, may be invited to meetings of the group of interested Members;
(b) The group of interested Members may periodically request the Secretariat to organize informal information sessions with appropriate representatives of bodies involved in the setting of private standards, assessment of conformity, or assistance with compliance with private standards; and
(c) The group of interested Members is undertaking a comparative study, in three phases: 

Phase 1: WTO Members have been invited to identify products of export interest whose trade is affected by private standards, providing specific examples of the markets, the standards and the positive and negative effects.  The format for this information has been circulated as G/SPS/W/232, and the deadline for responses has been extended until 24 April 2009. 
Phase 2: The Secretariat, with the assistance of interested Members, will compile the information provided by Members into a descriptive report.

Phase 3: On the basis of the descriptive report, and other relevant input, the group of interested Members will prepare an analytical report for consideration by the SPS Committee.  The report should address, inter alia, to what extent private standards create trade difficulties;  the nature of any such difficulties;  the most relevant SPS disciplines;  the role of Codex, IPPC and OIE;  etc.  This report should also propose concrete actions for consideration by the SPS Committee based on the above study and the comments of Members.
35.
The descriptive report will be prepared for presentation to the Committee at its meeting of 23-25 June 2009, and the analytical report with recommendations could be presented for consideration by the Committee at its meeting of 13-15 October 2009.

Other Relevant WTO Activities  

Dispute Settlement

The WTO dispute settlement procedure
36.
Any WTO Member may invoke the formal dispute resolution procedures of the WTO if they consider that a measure imposed by another WTO Member violates any of the WTO Agreements, including the SPS Agreement.  If formal consultations on the problem are unsuccessful, a WTO Member may request that a Panel be established to consider the complaint.
  A Panel of three individuals considers written and oral arguments submitted by the parties to the dispute and issues a written report of its legal findings and recommendations.  The parties to the dispute may appeal a Panel’s decision before the WTO's Appellate Body.  The Appellate Body examines the legal findings of the Panel and may uphold or reverse these.  As with a Panel report, the Appellate Body report is adopted automatically unless there is a consensus against adoption. 
37.
According to the SPS Agreement, when a dispute involves scientific or technical issues, the Panel should seek advice from appropriate scientific and technical experts.  Scientific experts have been consulted in all SPS-related disputes.  The experts are usually selected from lists provided by the OIE, IPPC and Codex, standard-setting organizations referenced in the SPS Agreement.  The parties to the dispute are consulted in the selection of experts and regarding the information solicited from the experts.

SPS Disputes
38.
As of December 2008, there have been 35 formal complaints under the WTO dispute settlement procedures alleging violations of the SPS Agreement, although in seven cases this was not the main focus of the dispute. 

39.
Ten panels have been established to consider 11 SPS-related issues:  one panel to examine the United States' and Canada's complaints regarding the EC ban on meat treated with growth-promoting hormones;  two panels to examine complaints by Canada and the United States against Australia's restrictions on imports of fresh, chilled or frozen salmon;  one at the request of the United States to examine Japan's requirement that each variety of certain fruits be tested with regard to the efficacy of fumigation treatment;  one regarding Japan's restrictions on apples due to fire blight requested by the United States;  one panel to examine the Philippines complaints against Australia's quarantine procedures
;  one panel to examine complaints by the European Communities against Australia's quarantine procedures;  one panel to examine complaints by the United States, Canada and Argentina concerning EC measures affecting the approval and marketing of biotech products;  one panel regarding the complaint of the European Communities against the United States and Canada on their continued suspension of obligations relating to the EC-Hormones dispute;  and one panel to examine New Zealand's complaint against Australia's restrictions on apples.

40.
Three of these SPS cases have dealt with plant pests and quarantine requirements:  the United States complaint about Japan's requirement for testing each variety of fruit for efficacy of treatment against codling moth (Japan-Agricultural Products) 
;  the United State's complaint about Japan's set of requirements on apples imported from the United States relating to fire blight (Japan-Apples)
;  and New Zealand's complaint against Australia's restrictions on apples (Australia-Apples)
. 

Recent developments on SPS Disputes during 2008
41.
In February 1998, the WTO Dispute Settlement Body adopted the panel and Appellate Body reports in the EC – Hormones case which recommended that the European Communities bring the measures at issue into conformity with WTO obligations.  When the European Communities was unable to implement by the May 1999 deadline, the US and Canada obtained authorisation from the DSB on July 1999 to suspend obligations up to the level of US$116.8 million and CDN$11.3 million per year, respectively.  In 28 October 2003, the European Communities announced that its measures were now in compliance with the rulings, and in February 2005 a new panel was established to consider an EC complaint against the continued suspension of concessions by the US and Canada.  The panel issued its report in March 2008, concluding that the United States and Canada had failed to follow the correct procedures in this regard, but also concluding the EC ban was in violation of the SPS Agreement.

42.
The European Communities filed an appeal in this case, and the United States and Canada filed cross appeals on certain, limited procedural finding.   The Appellate Body issued it report on 16 October 2008.  The Appellate Body reversed the panel’s findings and concluded that the United States and Canada did not violate WTO dispute settlement rules after the notification of the EC amended ban.  The Appellate Body also concluded that because the panel made certain legal errors in its analysis of the scientific basis for the EC amended ban, the question of whether the EC amended ban is WTO-consistent remains open.  In light of the report, there is no obligation on the United States or Canada to remove the duties that are intended to restore the balance of trade concessions under the WTO and to induce compliance by the European Communities with the WTO’s rulings and recommendations in the original EC – Hormones dispute.

43.
On 21 January 2008, a panel was established to examine the complaint by New Zealand against Australia's restrictions on imports of apples.  New Zealand considers that the measures specified in and required by Australia pursuant to the Final import risk analysis report for apples from New Zealand are inconsistent with the obligations of Australia under the SPS Agreement.  The full request for the establishment of a Panel by New Zealand is contained in WT/DS367/5.  The panel proceedings are ongoing. 
The Standards and Trade Development Facility
44.
The Standards and Trade Development Facility (STDF) is a fund created by the FAO, OIE, the World Bank, the World Health Organization (WHO) and the World Trade Organization (WTO) to assist developing countries enhance their capacity to meet international sanitary and phytosanitary (SPS) standards, improving the human health, animal health and phytosanitary situation, and thus gaining and maintaining market access.  The WTO is the administrator of the STDF and provides the secretariat.  Relevant information regarding the operation of the STDF is being provided in a separate document.
� This report has been prepared under the WTO Secretariat's own responsibility and is without prejudice to the positions of WTO Members or to their rights or obligations under the WTO.


� The report of the April meeting is contained in G/SPS/R/49 and Corr.1, that of the June meeting in G/SPS/R/51 and Corr.1, and that of the October meeting in G/SPS/R/53.


� The latest version of this summary can be found in document G/SPS/GEN/204/Rev.9 and addenda.  This document is a public document available from http://docsonline.wto.org.  


� Data available only as of June 2007.


� G/SPS/19/Rev.2.


� G/SPS/11/Rev.1.


� G/SPS/GEN/880.


� G/SPS/49.


� G/SPS/36.


� G/SPS/W/228.


� G/SPS/GEN/887/Rev.1.


� G/SPS/W/226.


� JOB(08)/58.


� G/SPS/W/230.


� A flow chart of the dispute resolution process can be consulted at (http://www.wto.org/english/thewto_e/whatis_e/tif_e/disp2_e.htm).


� In August 2003, a panel was established to consider a complaint by the Philippines against Australia's restrictions on fresh fruits and vegetables, including bananas.  Members of the panel have not been agreed, and no further action has occurred on this case.


� The report of the panel is contained in document WT/DS76/R. The Appellate Body report is contained in document WT/DS76/AB/R.


� The report of the panel is contained in document WT/DS245/R. The Appellate Body report is contained in document WT/DS254/AB/R.


� The panel proceedings are ongoing.


� Appellate Body reports: WT/DS320/AB/R (US); WT/DS321/AB/R (Canada).
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