Report of the EWG on Revision of ISPMs No. 7 and 12


[image: image1.emf]
Report of the Expert Working Group on the Revision of ISPMs 7 and 12

4-8 February 2008

Fish Camp, California (United States of America)

BACKGROUND

International standard for phytosanitary measures (ISPM) No. 7 (Export Certification System) was adopted by the Food and Agriculture Organization Conference in 1997, and ISPM No. 12 (Guidelines for Phytosanitary Certificates) was adopted by the ICPM-3 in 2001.  In 2006 the first session of the Commission on Phytosanitary Measures added the revision of ISPMs Nos. 7 and 12 as a high priority to the International Plant Protection Convention’s (IPPC) standard setting work programme. Specification No. 38 outlines the reasons for the revision, and was approved by the Standards Committee in November 2006. 
OPENING OF THE MEETING

The IPPC Secretariat opened the meeting and welcomed the participants to the expert working group (EWG) meeting (see Annex 1, list of participants).  The IPPC Secretariat thanked the host for making the local arrangements, and outlined the roles of the various participants of the EWG.  It was noted that the experts had a wide range of phytosanitary experience, representing a wide geographical area. It was emphasized that all had been selected based on the expertise outlined in the specification, and that the participants were charged to develop the best harmonized international standards rather than to represent their region.  

The group selected Mr. Jens Unger (Germany) as the chair of the meeting. Mr Michael Guidicipietro (NAPPO) was named as the rapporteur, and was replaced later in the week by Mr Narcy Klag (USA).
METHOD OF WORK
The chair noted that almost every expert had submitted a discussion paper and thanked the participants for the efforts (see Annex 2, Agenda and Annex 3, List of documents). 

The steward introduced his paper which outlined the main discussion points raised as justification for adding the revision of ISPMs Nos. 7 and 12 to the standard setting work programme.  Participants were then invited to add discussion points to form a list of issues to address during the week.  
There was agreement within the group that several concepts in ISPMs Nos. 7 and 12 were outdated and that member countries’ experiences should be considered while making the revision in order to better reflect current procedures used in export and transit certification.

The group discussed whether their revision process should merge ISPMs Nos. 7 and 12 into a single standard or maintain them separately.  All agreed that, if maintained as separate standards, the overlap between them should be eliminated or the conflicting instructions should be clarified. The group decided that, as points of duplication were identified throughout the week’s discussion, the group would consider in which standard these points should be placed.  The group considered the option to combine the standards into a single text or maintain the two ISPMs separately. The revision process clarified the distinction between the two standards by removing the duplication related to issuance of phytosanitary certificates, and the group agreed leave the two ISPMs as standalone texts.   
The EWG decided to first discuss the specific points and to incorporate more general issues into the revision process after discussing the details.
SPECIFIC POINTS OF DISCUSSION
Place of origin

Although the SC instructed the EWG to discuss the term “country of origin,” it was noted that phytosanitary certificates only have a heading entitled “place of origin”  The group agreed that clarification was required as the text of ISPMs No. 7 and 12 refers to “country of origin” while the model phytosanitary certificate uses  the phrase “place of origin.” The group noted that “place of origin,” as described in section 2.1 of ISPM No. 12 refers to the country of origin or in some cases a more specific location such as a region or pest free area within that country.  After reviewing the suggestions submitted to the EWG by the Glossary Working Group and the Standards Committee (May 2006), the EWG established that  “place of origin” referred to the place where plants were grown (which could refer to a country, or  a more specific area within a country).  It was agreed that when a consignment is exported or re-exported, the country of origin should always be noted on the phytosanitary certificate under the heading “place of origin”. 
After recognizing that place of origin could be more specific than country of origin, the group noted that the phytosanitary status of a consignment related to both its place of origin as well as the country of re-export (depending on possible contamination or infestation).  When the “place of origin” heading of ISPM No. 12 was reviewed in detail, text was included to reflect the group’s agreement that several places affect a commodity’s phytosanitary status, and that each place should be indicated while always including the country of origin. 
Role of import permits and issuance of phytosanitary certificates
The EWG discussed the role of import permits, and the participants shared experiences of the how import permits are used from both an import and export perspective. This discussion demonstrated that import permits are used differently internationally. In some cases import permits are used to state import requirements clearly, as sometimes this information can be difficult to access.  In many cases import permits do not include a complete list of all import requirements but rather only specific import requirements. In some countries import permits are only used to provide special requirements for commodities that would otherwise be prohibited (e.g. for research material).  Finally the group agreed that, if the information on the import permit is used as a basis for issuing the phytosanitary certificate, then a reference to the import permit number should be stated on the phytosanitary certificate and that the information provided on the permit should be the basis of certification.  The “additional declaration” section of ISPM No. 12 was modified to state that this should be included in the additional declaration section of the phytosanitary certificates.
The group discussed the reference in  ISPM No. 12 not to accept phytosanitary certificates for commodities that are prohibited in the destination country, and agreed that prohibited commodities should not be certified  so the reference was removed.   

Non-phytosanitary information on phytosanitary certificates.
The participants noted that many NPPOs face pressure to include non-phytosanitary info (e.g. references to letters of credit) on phytosanitary certificates, and that ISPM No. 12 created ambiguity in this regard.  Section 2 of ISPM 12 (Specific Principles and Guidelines for Preparation and Issue of Phytosanitary Certificates) clearly states that phytosanitary certificates “should include only information related to phytosanitary matters” and “should not include references to...commercial information such as letters of credit.”  However, ISPM No. 12 also gives guidance on how to facilitate cross-referencing between the phytosanitary certificates and documents not related to phytosanitary certification.”  Some members suggested that the section be removed or be clarified to allow NPPOs to provide assistance with cross referencing if appropriate.  However, all agreed that this was not the responsibility of the NPPO, and that this could be done on an unofficial document.  
The EWG agreed to reword the first paragraph of this section to provide clarity that cross referencing non-phytosanitary information on a phytosanitary certificate is not a required NPPO function and to delete the second paragraph to remove the details regarding cross referencing.  
Additional official information

The EWG discussed the issues raised in the discussion paper submitted by the International Seed Federation (ISF), in particular on how to transmit the information related to possible future requirements for re-exports.  The paper noted that re-exported seed often requires information from the first country of origin (e.g field inspection for specific pests) in addition to information on other places that could affect the phytosanitary status. The ISF paper requested changes to the phytosanitary certificate system in order to accommodate this information exchange.  The group noted the importance of knowing production and other factors that could affect the phytosanitary status. The EWG recognized the importance of the issue and details of a system would need to be considered. The EWG felt that industry would need to work worldwide to help develop such a system. 

Several options for transmission of phytosanitary information related to possible future requirements for re-export of seeds were considered by the EWG. One expert gave an example of another official document (i.e. health certificate) that was accepted by NPPOs for movement within their region.  The options discussed by the EWG included:  

-
adding additional information to phytosanitary certificates as a subset of the additional declaration called “other official information”

-
attaching a document to the phytosanitary certificate containing “other official information” to the phytosanitary certificate or post it on the International Phytosanitary Portal (www.ippc.int).
-
changing the model phytosanitary certificate and adding a box for “additional official information” 
Finally, the EWG agreed that where additional official information is requested by the exporter for future phytosanitary certification purposes, such as re-export, the NPPO may agree to include this information and should do so as a subheading under section “II. Additional Declaration.”  This information should be clearly separated from the required information and should follow the subheading ”Additional official information. ”  Text was added to ISPM No. 12 to provide guidance to what type of information should be included under this subheading.
Defining “issuance” of a phytosanitary certificate
The group discussed the meaning of the phrase “issuance of a phytosanitary certificate” and agreed that “issuance” refers to the action of making the phytosanitary certificate became valid. 
Some suggested that the phytosanitary certificate becomes valid from the time of inspection, while others noted that other factors, such as laboratory test results, may be needed before a phytosanitary certificate is issued. Finally the group agreed that “issuance,” or  the action of making a phytosanitary certificate valid, takes place when a paper phytosanitary certificate is signed by an authorized officer or an electronic phytosanitary certificate is finalized.  The group agreed that a date should be associated with this issuance, though the date may differ from  the date of inspection when additional relevant information is needed before the phytosanitary certificate is issued (e.g. when laboratory results are needed).  The text in section 2.1 of ISPM No. 12, under the heading “name of authorized officer, date and signature” was modified to note that the date should correspond to the date of issuance, even if inspection had been done earlier. In all cases, the NPPO should have confidence in the identity and integrity of consignment upon issuance.  Additional text was included to note that the authentication process of an electronic certificate is equivalent to a phytosanitary certificate signed by an authorized officer. 
Reissue/replacement/amend/alterations/canceled phytosanitary certificates
It was noted that ISPM No. 7 referred to certified alterations, whereas other ISPMs refer to authorized alterations.  It was noted that the term used in the Convention is “uncertified alterations” (while ISPM No. 7 uses “certified alterations,” ISPM No. 13 (Guidelines for the notification of non-compliance and emergency action) uses “uncertified alterations,” and ISPM No. 12 uses “unauthorized alterations”.  The group agreed that in these standards the term “uncertified alterations” should be employed to be consistent with the text of the IPPC.  Specific guidance was included in ISPM No. 12 to describe acceptable procedures for providing certified copies, authorized alterations, and replacing phytosanitary certificates. 

The EWG discussed the various terms used to describe changes made to a phytosanitary certificate such as amendments and replacements.  The group agreed to outline clear guidance to harmonize procedures for amendments to and  replacements of phytosanitary certificates. 
The group agreed to use the terms certified copies, replacement certificates and alterations and to include cases for both the replacement and the re-issuance of a phytosanitary certificate.  All agreed that the most important factor was to ensure that no two existing phytosanitary certificates would have the same document number, and noted that in the case of a lost phytosanitary certificate, the replacement phytosanitary certificate should bear its own unique document number and also reference the number of the originally issued certificate. 
The EWG agreed that alterations should be avoided as they call the validity of the phytosanitary certificate into question, and that such alterations should be done under specific conditions outlined in ISPM No. 12 and countersigned by an authorized officer.  
Clarification of when to use a phytosanitary certificate versus a re-export certificate
The EWG discussed issues related to re-export both in general terms as well as in response to the issues raised in a discussion paper from two members of the EWG, and an additional paper from an international organization.  The group agreed that discussing re-export in both ISPMs created confusion, and removed the overlap by providing guidance on re-export only in ISPM 12, and removing the reference to ISPM No. 7 in the ISPM No. 12 section on re-exports.  In addition, it was noted that the scope of ISPM No. 7 describes a national system for export certification, but some text in ISPM No. 7 includes some practical information relating to the issuance of phytosanitary certificates that better suited for the practical guidelines offered in ISPM No. 12. The group agreed to transfer the information from sections 4.1 (Phytosanitary certificates) and 4.2 (Phytosanitary certificates for re-export) in ISPM No. 7 to ISPM No. 12.  This would distinguish ISPM No. 7 as a standard that describes guidelines for the framework of a system, while ISPM No. 12 would address the specific practicalities involved in issuing phytosanitary certificates. 

To elicit discussion on this issue, one member explained the different concepts of transit and how regular phytosanitary certificates or re-export phytosanitary certificates were used in his region.  The group discussed the terminology used in export certification, in particular the terms “repacking,” “reloading,” and “import.”  The group agreed that the use of  the term “ïmport” in the export certification process does not always match customs terminology, and clarified that, for the purposes of discussing ISPMs Nos. 7 and 12, “import” would refer to the terminology used in ISPM No. 20.
All participants discussed how re-export certificates are used in their countries, and it was noted that use of the re-export certificate is not harmonized. In most cases participants noted that when a phytosanitary certificate is used to re-export a commodity, the country of origin is noted in the “place of origin” field (rather than listing both the country of origin and the re-exporting country, with country of origin in brackets).  It was noted the situation became unclear in cases where a phytosanitary certificate is not required to enter the first country of import, as the re-export certificate should then refer to an original phytosanitary certificate which does not exist.  It was noted that if the country of re-export did not do any inspection, and based their certification on the original Phytosanitary certificate, then the NPPO issuing the original phytosanitary certificate bears responsibility for all declarations made on the original, and the re-exporting NPPO is only responsible for verifying documentation, identity, and risk of contamination. In the case when an inspection takes place in the country of re-export, the re-exporting country takes  responsibility for the phytosanitary status of the consignment and the place of origin of the product should still be noted on the phytosanitary certificate. The group agreed that in cases where a re-export certificate is issued, the original phytosanitary certificate or a certified copy should be attached, and that if an original is not available then a regular phytosanitary certificate should be issued. 
After discussing reloading and repacking, the group proposed that if the NPPO was only verifying documentation, identity of consignment and risk of contamination, that a re-export certificate should be used.  
The group agreed that it is the responsibility of the exporter/re-exporter to notify the NPPO that a consignment will be exported, and the responsibility of the NPPO to determine whether certification (including either a phytosanitary certificate or phytosanitary certificate for re-export) is needed.  In any case, the process of issuing a phytosanitary certificate or re-export phytosanitary certificate is initiated by the exporter because the NPPO is not aware, until informed, that an export will take place. 

Liability

The group decided to delete references to legal liability and refer only to financial liability in order to maintain consistency with the model phytosanitary certificate.  

Validity of phytosanitary certificates
It was noted that that section 4.1 of ISPM No. 7 states that phytosanitary certificates should be valid for a limited duration, but does not provide guidance on the appropriate period of validity.  The participants discussed that this could refer to the period of time between issuance of the phytosanitary certificate and export of the consignment, or between issuance of the phytosanitary certificate and the time of import. All agreed that the NPPO ensures that phytosanitary measures are valid at time of issuance of the phytosanitary certificate, but the group did not establish specific guidance on the appropriate period of validity of a phytosanitary certificate.  
The participants shared experiences from their home countries.  It was noted that while there are requirements on the time between the time of inspection and the issuance of a phytosanitary certificate, and some countries’ phytosanitary certificates are valid for a limited time between issuance and time of export, the NPPOs do not have control over how long the consignment remains in the country before export or in transit before arriving at the country of import.  A section on “duration of validity” was added to ISPM No. 12 to provide some guidance.  In addition, in the section on invalid phytosanitary certificates in ISPM No. 12,  the reference to period of validity was modified to note that expired validity, “if specified”, would be a reason to reject a phytosanitary certificate.
Public officers and issuance of phytosanitary certificates
The group discussed the term “public officer” as used in Article V.2(a) of the IPPC to clarify who could sign phytosanitary certificates.  One of the working papers provided an introduction to the discussion, which outlined some history of the inclusion of the term “public officer” into the IPPC, history of discussions at Technical Consultation among RPPO meetings, and opinions from the FAO legal office. All working group members agreed that most important element of the issuance of phytosanitary certificates is that NPPO ensure that all activities leading to certification as well as the issuance be conducted under its authority. The responsibility to assure that phytosanitary measures had been put into place cannot be delegated.  The experts gave examples of many methods of issuing phytosanitary certificates, and some expressed that flexibility should be allowed for each contracting party to manage the process of inspection and issuance of phytosanitary certificates in the way that was appropriate to their national system.    Some members noted that in their country public officers were employed by the government, while others thought that under the structure of their country’s system, any qualified and duly authorized individual could sign a phytosanitary certificate.  The experts noted that, as far as they knew, their countries would accept any official phytosanitary certificate issued under the authority of an exporting NPPO.    The majority of experts believed that it was not relevant whether the phytosanitary certificate was issued by a government employee or someone designated by the NPPO.  It was noted that under the legal structures of some countries, national laws may not allow a government  document to be signed by anyone other than a government employee, while in other national systems the distinction between governmental and non-governmental employees is not as restrictive.  The majority of experts felt that under the relevant conditions (with appropriate oversight mechanisms in place) it didn’t matter whether the phytosanitary certificate was issued by a government employee or someone designated by the NPPO, and all agreed that resource constraints within NPPOs were driving this issue.  All agreed that they would accept phytosanitary certificates signed under delegated authority as long as proper control mechanisms were in place for the public officers issuing phytosanitary certificates. The experts agreed that the criteria for monitoring public officers issuing phytosanitary certificates should be the same whether they are government employees or other individuals who are technically qualified and duly authorized, and that proficiency of the issuing officer was a key point in this discussion. 

The text on public officers in ISPM No. 12 was tentatively modified to clarify that public officers are persons who are technically qualified and duly authorized by NPPOs, and may be persons other than those employed by the NPPO.  The group agreed to wait for feedback from discussions on this matter by the CPM before confirming this text. 

REVISION OF ISPM No.7
After discussing many of the stand-alone issues related to export certification, the EWG redrafted specific points of the text of ISPM No. 7 with an eye for sections that should be moved to ISPM 12 (other than the sections 4.1 and 4.2 on issuance of phytosanitary certificates which had already been identified as more appropriate for ISPM No 12).  It was suggested that the scope be broadened to include all export activities, rather than just issuance of phytosanitary certificates, to include the ISPM No. 15 mark and other forms of export certification.  However, the group decided to maintain the reference in the scope to “phytosanitary certification” (which, according to ISPM No. 5 (Glossary of Phytosanitary Terms), leads to the issuance of a phytosanitary certificate).  Throughout the standard the phrases “phytosanitary certification” and “export certification” and “certification programs” were all used, and the EWG decided that these should be reviewed for consistency as this ISPM would only address phytosanitary certification as defined in ISPM No. 5.
Some members felt that the word “shall” was more appropriate than “should” when discussing phytosanitary certificates because  exporters might interpret “should” as not being compulsory.  The Secretariat informed EWG that a document discussing the use of the terms “should,” “shall,” “must,” and “may” in ISPMs would be presented to CPM-3 in April 2008, and that once clear guidance was established, it would be applied by the Standards Committee when they review the draft ISPMs. 
In drafting the text on staff (section 3.1), points from 5.2.1 in ISPM 20 (staff and training) were incorporated into a new “personnel” section of ISPM No. 7 for consistency. 
Under the functions of management responsibility it was noted that personnel should be available to work on bilateral protocols. It was also agreed that the purpose of ISPMs was to reduce dependency on bilateral protocols. The EWG added a reference to  multilateral protocols to be more inclusive.  
In discussing personnel, the EWG discussed a document on best practices for public officers issuing phytosanitary certificates that had been developed by the Secretariats of RPPOs.  Some suggested that these guidelines for best practices be annexed or appended to ISPM No. 7, while others thought that an expert-level discussion would be necessary to address this.  It was noted that although the paper had been developed by the Secretariats of RPPOs, the content had not necessarily been agreed upon by the members of the RPPOs. It was agreed that an expert level discussion should take place, but that this may take place by email at a later time and then a decision taken on what to do with this text.
3.2 Information on importing country phytosanitary requirements
Experts noted major problems with this section of the standard and wanted to clarify that certification should be based on official information from the importing NPPO. In some cases it was recognized that NPPOs may request the exporter to help them obtain import info.  Others felt that having exporters assist with acquiring phytosanitary requirements would contradict the idea that the certification be based on official information. It was agreed that NPPOs of the exporting country should make every effort to obtain accurate information on importing country phytosanitary requirements from the importing country.
One member suggested that information related to import requirements should be provided in English, when possible.  The secretariat noted that there was language in ISPM 17 section 6.6 that encouraged making information available in English, but the group did not add wording regarding language.  
4: Documentation
As discussed earlier, sections 4.1 and 4.2 of ISPM 7 were moved to ISPM 12, and a general statement on documentation was added as well as language indicating that a traceability system for e-certification should be included.   It was noted that, in addition to phytosanitary certificates, countries often accept other forms of documentation such as labels, stamps, marks and plant passports.  It was also noted that the model certificate was helpful and should be used.  For e-certification, it was noted that the IPPC model certificate provided the advantage of having one clear template and that the cost of an e-certification system would increase if there were a great number of types of templates for providing official assurance.  It was noted that in many parts of world, the exporter fills out the phytosanitary certificate then the public officer verifies that data, provides an inspection and/or testing, and then issues the phytosanitary certificate. 
5.2 [Communication] Outside the exporting country

It was agreed that RPPOs did not play a significant role in import regulations, and the section on NPPO liaison with RPPOs to harmonize phytosanitary measures was deleted. 
There was discussion of lowered confidence in phytosanitary certificates due to fraud, and the group agreed to introduce additional text to encourage contracting parties to adopt security measures.  
REVISON OF ISPM No. 12

The group reviewed ISPM No. 12, beginning with a proposal to modify the scope include wording regarding the facilitation of trade. Some did not want to specifically address facilitation of trade in the ISPM, while others felt that it was an important role of phytosanitary certification.  Finally a new background paragraph was included to note the role of phytosanitary certificates to facilitate trade of plants and plant products while ensuring protection of plants in the importing country. 

Modifications were made throughout the ISPM to modernize the text’s references to electronic certificates, including its “transmission” as a mode of issue and “authentication” as equivalent to the signature of an authorized officer.  The group agreed to annex information on standard XML schemes and exchange mechanisms to provide guidance on harmonization of an electronic equivalent of a phytosanitary certificate. Internationally agreed schemes are currently being finalized and it was agreed this would be forward to the Secretariat on completed.
Additional declarations:

One member presented an analysis of several hundred additional declarations that various countries require that were reviewed and grouped into 3 categories: a) those that were unnecessary because they were already covered by the phytosanitary certificate’s certifying statement, b) those that were covered by the treatment section, and c) others that could be grouped into 9 standardized categories. The members considered the standardization of ADs and agreed that this would be useful to append to the standard. This proposed text would be provided to the Secretariat for inclusion.  
It was noted that some NPPOs use several official stamps which creates confusion as the phytosanitary certificate does not appear consistent. The Secretariat noted that countries often request examples of another country’s model certificates, and suggested that the standard encourage NPPOs to post their model certificates to the International Phytosanitary Portal (IPP: www.ippc.int).  The group agreed and added text regarding uniform stamps to the ISPM. 

The section on transit was substantially modified to clarify that a consignment in transit does not necessarily involve the NPPO unless a risk is identified (in which case ISPM No. 25 (Consignments in transit) applies. The text was further amended to indicate that change of means of conveyance during transit (such as from a train to a truck) or the transport of two or more consignments in one conveyance is not considered a reason to issue certificates unless the integrity or the phytosanitary security of the consignment is compromised.  

There was a proposal to restructure the standard to group the information related to importing countries together, and to provide a clear guidance on copies, amendments and replacements.  Some members of the EWG noted that this restructuring would be very useful, and should be completed during the meeting so that the experts could ensure a logical sequencing of the text.  Others felt that rearranging the order was an editorial issue that could take place by email, and the redrafting continued with agreement that the Secretariat would propose some re-ordering in consultation with the rapporteur.  

While reviewing guidance for importing countries, some participants suggested that importers be encouraged to include English in the list of languages in which they accept phytosanitary certificates.  The group agreed, and text to this effect was added. 
Number and description of packages
The group noted that the container and railcar numbers may be considered to be the package.  The group agreed that in such cases container/railcar numbers should be addressed instead in the  distinguishing mark section, and the guidance was provided accordingly.  
CLOSE OF THE MEETING

The group expressed their thanks to Mr. Klag (USA) for hosting the meeting, and the Secretariat outlined the next steps in the process for the draft ISPMs.  The group agreed to finalize arrangements for the annexes and appendices by email. 
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