South Africa NPPO comments: Draft ISPMs for country consultation, 2004

Draft ISPM: Guidelines on the Concept of equivalence of phytosanitary measures and 
its application In international trade

Please use this table for sending country comments to the IPPC Secretariat (ippc@fao.org). See instructions on how to use this template at the end of the table. Following these will greatly facilitate the compilation of comments and the work of the Standards Committee

	1. Section
	2. Country
	3. Type of comment
	4. Location
	5. Proposed rewording
	6. Explanation

	General comments
	South Africa
	General comments
	
	This guideline provides a good description of equivalence and equivalence assessment.  Although its implementation will further increase the workload of contracting parties, it will ensure improved documentation and assessment of control options approved within a country. By facilitating evaluation of alternative risk management options, the ISPM will help combat discrimination between countries through promoting transparency, cooperation and non-disguised restrictions on trade.

	

	
	
	
	
	On an editorial level it is suggested that

· The Glossary term ‘regulated articles’ is used rather than “plants, plant products and other regulated articles” as in point 2.1 (1st sentence) or “plants and plant products” as in point 3.6 (para 1, 2nd sentence) except in 2.1 sentence 1, where IPPC text is cited.

· Regarding places where singular / plural alternatives are given such as “…. an alternative measure(s) …” in point 3.1, these should be avoided as far as possible to avoid accompanying grammatical complications that render the text difficult to follow.

· Generalizations and over repetition of words should be avoided as far as possible, as indicated at various places in our specific comments;


	

	
	
	
	
	Regarding cited references, in future it will be useful to put a link to the most recent ICPM documents in the list of approved ISPMs on the IPPC website, to assist in retrieval of newly approved ISPMs (such as numbers 20 and 21).

	

	Specific comments
	South Africa
	
	
	
	

	TITLE OF THE DRAFT
	South Africa
	
	
	
	

	INTRODUCTION
	South Africa
	
	
	
	

	SCOPE
	South Africa
	
	
	
	

	REFERENCES
	South Africa
	
	
	
	

	DEFINITIONS
	South Africa
	Technical
	Definition of “acceptable level of risk”
	Reword as follows: “Technically justified risk threshold Level of risk above which a contracting party applies phytosanitary measures”

	The principle of technical justification should be incorporated in this definition to explain the concept of “acceptable”, and use of the term ‘threshold’ would assist in explaining the concept of “level of risk’



	
	South Africa
	Technical
	Definition of “equivalence (of phytosanitary measures)”
	Edit definition as follows: “equivalence (of phytosanitary measures)**: The situation where, for a specified pest risk, different alternative phytosanitary measures which are not identical but have the same effect, achieve a contracting party’s appropriate level of protection/ acceptable level of risk.”


	To assist in making this important definition clearer, include ‘alternative’ in the sense of ‘usable instead of another’ rather than ‘different’ in the sense of ‘unlike/ not the same’ to explain ‘equivalent’ in the sense of ‘having the same result’, as well as wording from the previous definition of ‘equivalent’ 

	
	South Africa
	Editorial
	Add after “pest risk assessment”
	Glossary definition of “pest status (in an area)”


	Term used in point 3.11 para 2, 2nd sentence;



	
	South Africa
	Editorial
	Add after “phytosanitary measure”
	Glossary definition of “ prevalence (pest)”


	Term used in 3.5 para 2, 3rd sentence; 3.8 para 2, 3rd sentence;



	
	South Africa
	Editorial
	Add before “regulated pest”
	Glossary definition of “regulated article”

	Term used in 2.1; see also “General comments”

	
	South Africa
	Editorial
	Add before “treatment”
	Glossary definition of “transparency”

	Term used in point 2.2, 3rd bullet; point 4.7, 1st sentence; 



	
	South Africa
	Technical
	After “phytosanitary measure”
	Define and add definition for:

· “phytosanitary regulatory system”
Proposed definition: Legislative, technical and administrative [IPPC 1997 I.1] infrastructure including policy, procedures [Draft ISPM on equivalence] and organisational arrangements [IPPC 1997 IV.4] established with the purpose of implementing phytosanitary measures by, for instance, an official national plant protection organisation [IPPC 1997 IV.1]
	· “Phytosanitary systems” is used in 3.6 heading/title plus para 1, 1st sentence, para 2 last sentence, and in point 3.9 2nd sentence, whereas “phytosanitary regulatory status” is used in 3.11 para 2 last sentence: see comments for these points in respect of conformity;

· In the proposed definition, the dotted underlined text is taken from the source cited in square brackets.



	OUTLINE OF REQUIREMENTS
	South Africa
	Editorial


	Para 3, sentence 2


	Delete ‘generally’; or alternatively, delete ‘normally’ and replace with “generally”

	Application of “normally” and “generally” to equivalence determination in one sentence blurs the message, which appears to weaken the potential impact of point 2.3.



	
	South Africa
	Editorial


	Para 4, 2nd sentence
	“… may propose an alternative measure, indicating how these measures achieve” should read ‘this measure achieves’ 

	Grammar: accordance with the first part of the sentence.


	
	South Africa
	Technical


	Para 4, 2rd sentence


	“… achieve the required appropriate level of protection /acceptable level of risk …”


	Conformity with wording/terminology used elsewhere in the document.



	
	South Africa
	Editorial


	Para 4, 3rd sentence
	Insert the proposed modifying phrase or delete the entire sentence: “In some cases, such as where technical assistance is provided for helping to identify and develop equivalent measures, importing contracting parties may make proposals for alternative phytosanitary measures.”
	The type of technical assistance should be specified; otherwise this statement could be construed as a condition for provision of all technical assistance, which could be construed as being contrary to the spirit of the WTO-SPS Agreement. 



	
	South Africa
	Technical
	Para 4, last sentence
	Contracting parties should endeavour to undertake equivalence determinations and resolve any differences within a reasonable period of time
	Unnecessary wording in the context of this section: a similar sentence is found in “2.5 Timeliness”. Besides, other than ISPM 13 (on notification) where “Timing” is appropriately listed as a requirement, and the words “as soon as possible” (para 1, 2nd sentence) included in “Outline of requirements”, as well as ISPM 17 (Pest reporting), where the words “without undue delay” (para 3, 2nd sentence) appear in the corresponding section, the current Draft appears to be the only ISPM where timeliness is specified as a requirement. If the sentence is retained, use of IPPC 1997 (VII.2e) wording is proposed namely, “… as promptly as possible”.



	REQUIREMENTS
	South Africa
	
	
	
	

	1.  General Considerations
	South Africa
	Technical
	Para 4, 2nd sentence
	“In the case of a systems approach, alternative measures may be proposed for consideration as equivalent to one or more of the integrated measures rather than renegotiating the entire systems approach.”
	Improved clarity; delete unnecessary / self-evident wording 

	2. General Principles and Requirements
	South Africa
	
	
	
	

	2.1 Sovereign authority 
	South Africa
	Technical
	2nd sentence
	“... sovereign right to take technically justified decisions …”
	Improved accuracy in conformity with IPPC 1997 VII.2a

	2.2 Other relevant principles of the IPPC
	South Africa
	
	
	
	

	2.3 Agreed procedure
	South Africa
	
	
	
	

	2.4 Information exchange
	South Africa
	Technical 
	Last sentence
	“Contracting parties should aim to limit any data requests associated with an evaluation of equivalence to those which are technically justified necessary in order to minimize the administrative burdens”
	Emphasise the fundamental principle of technical justification; delete superfluous wording

	2.5 Timeliness
	South Africa
	Editorial
	
	“Contracting parties should endeavour to determine the equivalence of phytosanitary measures and endeavour to resolve any differences within a reasonable period of time as promptly as possible.”
	1 – Improved accuracy:  “endeavour” appears to relate to “determine” rather than “reasonable period” seems inappropriate as equivalence is a principle of the WTO-SPS Agreement and the IPPC;

2 –  “reasonable period” is relative as it unavoidably takes time to resolve differences, even without undue delay; conformity with wording in IPPC 1997 VII.2e is suggested.

	2.6 Technical assistance
	South Africa
	Technical
	Sentence 1
	“In accordance with Article XX of the IPPC (1997), importing contracting parties are encouraged to should consider providing technical assistance …”
	Greater conformity with the wording in IPPC 1997 XX text is suggested, where it is stated “Contracting parties agree to promote the provision of technical assistance …”.

	2.7 Non-disruption of trade
	South Africa
	
	
	
	

	3. Specific Requirements
	South Africa
	
	
	
	

	3.1 Existing measures
	South Africa
	Editorial


	Para 1, 3rd sentence


	“Usually an exporting contracting party presents an alternative measure(s) that is intended to achieve the importing contracting party’s appropriate level …”


	 1 – Here and elsewhere, the Editing Committee should consider retaining only the singular form where appropriate to avoid subsequent grammatical confusion between ‘is’, ‘are’ and so on, and so to avoid concomitant complications in reading the text.  



	
	
	Technical
	Para 1, 4th sentence
	“In some cases, such as where technical assistance is being provided, importing contracting parties may propose alternative measure(s) for the exporting party to consider.”
	2 – See comments for OUTLINE OF REQUIREMENTS, Para 4, 3rd sentence: this statement could be construed as a condition for provision of all technical assistance.

3 – Consider retaining only the plural form, which is appropriate here, to avoid grammatical confusion and concomitant complications in reading the text (see comment 1 above)

	3.2 Specific pests and commodities
	South Africa
	Editorial
	
	“The process of comparing alternative phytosanitary measures for the purpose of determining their equivalence usually relates to a specific commodity export and specified regulated pest(s) identified through pest risk analysis.”
	To ensure clear understanding by using terms defined in the Glossary

	3.3 Technical basis for comparison 
	South Africa
	
	
	
	

	3.4 Pest risk analysis
	South Africa
	Technical


	Title


	Pest Risk Analysis Assessment of proposed phytosanitary measures

	1 – Enhance accuracy and clear understanding; this paragraph refers to the assessment of a proposed phytosanitary measure, and this is not necessarily done through PRA, or through PRA alone.



	
	
	Technical


	Para 1, 1st sentence
	“Assessments of equivalence new proposed measures should be risk based, using an evaluation of available scientific information, either through PRA or by evaluation of the existing measures and the proposed measures.”


	2 – To provide clearer understanding of the assessment procedure, considering that both “existing measures” and “proposed measures” are mentioned later in the sentence. 


	
	South Africa
	Editorial
	Para 1, 2nd sentence
	“Although the alternative measures require need to be examined, a new   Pest Risk Assessment PRA may not necessarily be required.”


	3 – Grammatical correctness;

as defined in the Glossary,  “Pest Risk Analysis” would seem appropriate here in terms of evaluating strength of measures rather than “pest risk assessment”; plus, in this document, the abbreviation “PRA” is defined, and already used in 3.1 para 2, last sentence.

	3.5 Technical justification of equivalence
	South Africa


	Editorial


	Para 2, 3rd sentence


	Phytosanitary measures may have various effects, such as reduction in pest prevalence in the exporting contracting party or pest mortality in a consignment. 
	1 – Delete unnecessary, obvious wording that does not add value to the content of the relevant paragraph.



	
	
	Technical


	Para 2, last sentence


	“The information is used by the importing contracting party to assess the contribution of the alternative measure in reducing the pest risk to an acceptable appropriate level of protection/acceptable level of risk.”

	2 – Consistency of wording here and throughout document; the indicated wording is used for instance in 3.3, 3.5 para 1, 3.8



	3.6 Knowledge of the phytosanitary systems of contracting parties
	South Africa
	Technical


	Title/heading plus para 1 sentence 1 and para 2 last sentence
	… phytosanitary regulatory system …” 


	1 – Inclusion of “regulatory” is preferred in conformity with 3.11 para 2 last sentence because “regulatory” is used in Glossary definitions in relation to “phytosanitary regulation”, “regulated area”, “regulated area” and so on; see also 3.9 sentence 2



	
	South Africa
	Technical


	Para 2, 1st sentence


	“In the case of contracting parties that have no or little previous history of significant trade in plant products Information concerning …”


	2 – Improve accuracy: even if frequent trade did take place between the two contracting parties in the past, the indicated information could assist with the evaluation process.



	
	South Africa
	Technical
	Para 2,  last sentence
	“… exporting contracting party’s phytosanitary regulatory systems or …”
	Consistency of terminology: inclusion of “regulatory” is preferred in conformity with 3.11 para 2 last sentence because “regulatory” is used in Glossary definitions in relation to “phytosanitary regulation”, “regulated area”, “regulated area” and so on; see also 3.9 sentence 2; further, a contracting party would probably have one national phytosanitary regulatory system



	3.7 Provision of access
	South Africa
	
	
	
	

	3.8 Comparison of existing and proposed measures
	South Africa
	Editorial


	Para 1 

and

Para 2


	Replace ability with efficacy: 1st sentence, 2nd sentence, 3rd sentence;

2nd sentence


	Preferred use of an accepted term to give greater clarity 


	
	
	Editorial
	Para 2, 2nd sentence
	“In such cases, the proposed measures should be assessed for their ability to achieve the importing contracting party’s required level of protection/acceptable level of risk.”
	Consistency: harmonize wording here and throughout document; the indicated wording is used for instance in 3.3, 3.5 para 1, and 3.8, and suggested for 3.5 para 2 last sentence (see above).



	3.9 Additional factors for determining the equivalence of phytosanitary measures
	South Africa
	1. Editorial


	Position of this section


	1 – Move whole paragraph from the current 3.9 to after the current 3.5, either as an additional paragraph of 3.5, or as a new point 3.6;


	1 – Improved logical flow of information in the document 



	
	South Africa
	2. Technical
	Sentence 2


	2 – Change the heading/title to “Additional factors for the exporting contracting party to consider” 

“When determining equivalence, a comparison of specific technical requirements of the existing and proposed measures may suffice. In some circumstances, however, a determination of whether a proposed measure achieves the appropriate level of protection/ acceptable level of risk may need to be considered in relation to relevant components of an exporting contracting party's phytosanitary regulatory system. For example, the final acceptance of a proposed measure may depend on factors such as availability/approval of the technology, phytotoxicity,  and operational and economic feasibility.”


	2 – Inclusion of “regulatory” is preferred in conformity with 3.11 para 2 last sentence because “regulatory” is used in Glossary definitions in relation to “phytosanitary regulation”, “regulated area”, “regulated area” and so on; 

3 – Delete example because it is superfluous and its present position in this sentence appears to indicate that it is connected with ”availability/approval” which is incorrect and inappropriate.

	3.10 Assurance through audits and monitoring
	South Africa
	
	
	
	

	3.11 Non-discrimination in the application of the equivalence of phytosanitary measures
	South Africa
	Editorial


	Para 1 sentence 1


	“An importing contracting party which recognizes the equivalence of alternative phytosanitary measures of an exporting contracting party should ensure that it acts in a non-discriminatory manner. This applies both with regard to applications from third countries for recognition of equivalence applying to the same or similar measures, and with regard to the equivalence of any domestic measures.”


	1 – Facilitate understanding by dividing overly long sentence into two.



	
	South Africa
	Technical
	Para 2 last sentence
	“… in the context of the pest status and phytosanitary regulatory system …”
	2 – The wording ‘phytosanitary regulatory system’ as used here should also be used in points 3.9 and 3.6, as proposed for those points, and the term should be defined as proposed in the section “Definitions”.

	4 Procedure for Equivalence Determination
	South Africa
	
	
	
	

	4.1
	South Africa
	
	
	
	

	4.2
	South Africa
	
	
	
	

	4.3
	South Africa
	Editorial


	d) 


	Join the first and second sentence as follows:“… operational experience) and the …”

	1 – Second sentence should be part of the list of information to be provided;



	
	South Africa
	Technical


	f)
	“information on technical and operational feasibility, relevant to the exporting contracting party, of the proposed alternative measures.”


	2 – Additional clarity: each contracting party can only assess the technical and operational feasibility of a measure within its own territory; the exporting contracting party therefore cannot do this for another sovereign country.

	4.4
	South Africa
	Editorial


	b)


	“…degree to which the alternative phytosanitary measures achieves its the appropriate level of protection/acceptable level of risk …”


	Grammatical correctness



	
	South Africa
	Editorial
	d)
	“the operational and economic feasibility,  relevant to the importing contracting party, of adopting the proposed alternative phytosanitary measures.”


	See comment regarding 4.3 f); additional clarity: each contracting party can only assess the technical and operational feasibility of a measure within its own territory.  This cannot be done for another country.

	4.5
	South Africa
	Editorial
	
	“... provide, upon request, an explanation and technical basis justification for its determination as quickly as possible  as promptly as possible.” 
	1 – Emphasise the fundamental principle of technical justification;

2 – Consistency: harmonise wording here with appropriate IPPC 1997 text for instance, such as that in VII.2e as indicated.

	4.6
	South Africa
	Editorial
	
	In the event of a rejection of the a request for equivalence, efforts should be made by the relevant contracting parties, to resolve differences of opinion through bilateral dialogue.  


	To provide greater clarity

	4.7
	South Africa
	Editorial
	
	“If equivalence is recognized by the importing contracting party, to facilitate transparency implementation should be achieved by amendment to the import regulations and any associated procedures of the importing contracting party. This should be completed as quickly as possible  as promptly as possible.”
	1 – Delete unnecessary wording that detracts from the message of the statement.

2 – Consistency: harmonise wording here with appropriate IPPC 1997 text for instance, such as that in VII.2e as indicated



	4.8
	South Africa
	Editorial
	
	“An audit and monitoring procedure may should be established and included in the plan or arrangement which implements any recognized equivalence measures or programmes.”


	Strengthen this statement so that it expresses a responsibility rather than an option in conformity with the monitoring, evaluation and review step in the PRA process in terms of pest risk management.


