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Enhanced Structures to Review and Support Compliance

Agenda Item 14.1 of the Provisional Agenda

Document by the IPPC Secretariat

1.
A note on enhanced structures to review and support compliance, produced on 30 March 2006 by the members of the Subsidiary Body for Dispute Settlement of the Interim Commission for Phytosanitary Measures, is attached.
ENHANCED STRUCTURES TO REVIEW AND SUPPORT COMPLIANCE

29 & 30 March 2006

Rome, Italy

This note was produced on 30 March 2006 by the members of the Subsidiary Body for Dispute Settlement of the 2005 Interim Commission for Phytosanitary Measures. For simplicity, the group is referred to as the SBDS in this paper.

1.
Introduction

In response to paper ICPM 2005/3 (reported in section 8.1 Preparation for Entry into Force of the New Revised Text of the IPPC of the report of ICPM 7), ICPM 7 adopted a number of recommendations and actions reported in paragraph 97 of the report of ICPM 7.

The following points referred to actions of the Subsidiary Body for Dispute Settlement (SBDS):

Paragraph 97.

10. Invited the Subsidiary Body on Dispute Settlement to identify any options or

opportunities for consideration at the first meeting of the CPM, to reinforce cooperative

means to resolve disputes within the framework of the IPPC and to enhance the

structures to review and support compliance, taking into consideration, as appropriate,

procedures under other international agreements.
……
12. Noted that the reference to enhanced structures to review and support compliance in

paragraph 10 of the decision was not intended to constitute an additional function not

within the scope of the SBDS.
The SBDS has reviewed the dispute settlement systems of other treaties and also the compliance mechanisms of a number of Multilateral Environmental Agreements (MEAs). Some of the information gathered and conclusions made from this review are summarized in the following paragraphs.

2.
Aspects of the review of dispute settlement and compliance systems
2.1
IPPC
Article XIII, Settlement of Disputes, of the IPPC describes a consultation and conciliation mechanism for assisting with the resolution of disputes. The conciliation mechanism contains all the components of an arbitration system but has no binding effect. ICPM 2 and ICPM 3 have adopted rules of procedure for the operation of a broader dispute settlement system which has the components of Article XIII as it central mechanism. In this broader system the Secretariat and SBDS aim to assist parties with the identification of the most appropriate system for a given dispute.

Other treaties offer their parties similar opportunities for assistance with dispute settlement.

2.2
Summary of observations
The SBDS noted that:
· The dispute settlement provisions of the IPPC have been available for contracting parties since the convention came into force in 1952. The revision of 1997 included a compulsory consultation component to the provisions and ICPM 2 and ICPM 3 created procedures to allow the dispute settlement conciliation system to operate. Despite the availability of the system with detailed procedures, it has not been used by contracting parties. Another system may be found to be of more use to contracting parties.

· Contracting parties have also expressed concern over the implementation of the convention and its standards. The new components of the 2005 Business Plan described possible efforts to facilitate implementation. Compliance mechanisms are specifically designed to assist with the implementation of international agreements.

· The capacity building programme of the IPPC Secretariat with the CPM is designed to assist members to fulfil their obligations under the convention. The PCE was designed to assist with this programme. However, compliance mechanisms frequently reveal that the root cause of non-compliance is linked to a lack of resources. A compliance mechanism would provide a means of identifying specific areas for capacity building exercises.

3.
Comments on Compliance mechanisms
3.1
General characteristics of compliance mechanisms
It is useful to note some of the differences between dispute settlement procedures and compliance mechanisms.

Generally dispute settlement procedures are confined to dealing with legal problems concerning the interpretation and application of treaty provisions. Dispute settlement procedures provide a country with an instrument to protect its interests, whereas a compliance mechanism can be used to safeguard common treaty interests. Dispute settlement procedures are adversarial, deal with past issues, are reactive and usually seek redress.

Compliance mechanisms may also deal with the interpretation and application of treaty provisions but they are not restricted to such matters. Compliance mechanisms are essentially non-adversarial. The procedures do not have parties facing each other. Rather, the matter of concern is brought to the body administering the mechanism, which attempts to find the cause of the problem and produce a response that allows the party to return to a state of compliance as soon as possible. Such procedures look to the future and are proactive.

Compliance mechanisms generally provide for the supply of advice and assistance to help the party with the compliance difficulties. The special needs of developing countries are taken into account in decisions on the application of measures.
3.2
The operation of a compliance mechanism
The operation of a compliance mechanism includes the following objectives:

· the identification of the compliance difficulties / issues

· the identification of the causes of the difficulties / issues

· the formulation of the most suitable responses

· the application of these responses.

The most effective element as a component of compliance is that of assistance, of facilitation with the solving of compliance problems. There is another aspect that is present in such compliance considerations – namely, what stronger measures could be used to correct some situations of non-compliance? Such measures to secure or enforce compliance may be contentious amongst parties to the convention or agreement.

3.3
The functions of a compliance mechanism
The main functions that are undertaken by a compliance mechanism include:

· the addressing of non-compliance of individual parties

· the analysis of more general cases of non-compliance to address systemic issues that may be affecting a number of parties

· the review of reporting obligations (Reporting is a significant part of many treaties, and may warrant being treated separately)

Under some treaties, an additional function may be for the compliance body to continuously review the implementation of the treaty.

3.4
The structure of a compliance mechanism
Usually the operation of a compliance mechanism involves the development and use of an institutional structure. All the Multilateral Environmental Agreements (MEAs) with compliance mechanisms have established some form of compliance body. Although there is the possibility of entrusting the role of dealing with compliance issues to an existing body, normally new bodies have been set up. These are usually standing bodies rather than ad hoc bodies, in spite of the costs.

The composition of the body involves dealing with several issues. These include:

· the size of the body (normally, this is 7–15 members – occasionally more)

· the interest groups reflected in the membership of the body (There could be recourse to the usual solution – seven, or a multiple, members, one or more  from each of the seven FAO regions)

· the capacity in which the members serve should be made clear (i.e. whether members are acting in a personal capacity or in the interests of their constituency (region or country) or the interests of the convention)

· the qualifications of the members of the body (This should probably reflect some legal expertise and, more importantly, expertise in the subject area of the treaty)

3.5
When the compliance mechanism responds
It is usually accepted that compliance considerations can be initiated as follows:

· A party can initiate compliance procedures. In such a case, the party would clearly envisage the provision of some advice or assistance as a response to the report.

· Compliance procedures can be initiated by one party concerning another party. The non-compliance could be related to a common treaty interest or to some individual interests.

· In some cases, it is possible for the secretariat to initiate the use of the compliance mechanism. This might seem to be against the impartiality of the secretariat but is used in some compliance procedures.

Other means of initiation have been noted but are less common, for example the initiation of the mechanism by the compliance body itself or the treaty governing body.

3.6
Responses
To attain the compliance that treaties require, the compliance body may use a variety of responses. Most compliance mechanisms include a number of measures that are designed to facilitate compliance in the form of the provision of advice or recommendations, the provision of assistance and the development and submission of a voluntary action plan. In other cases, measures designed to enforce compliance may be used by the compliance body; these may include the issuance of a caution, the declaration of non-compliance, the development and submission of a compulsory compliance action plan, and the suspension of rights and privileges.

There are many types of “carrot and stick” measures that have been used by treaty bodies. The treaty body may resort to the development of new rules where the non-compliance is of a general or systemic nature.   

4.
Treaties with compliance mechanisms
Compliance mechanisms are specifically designed to meets the needs of the parties and treaties. They are thus designed to emphasis different aspects relevant to a given treaty.

Treaties with, or developing, compliance mechanisms include the following:

-    Basel Convention on the Control of Transboundary Movements of   Hazardous Wastes and Their Disposal
-    Convention on Access to Information, Public Participation in decision-  making and Access to Justice in environmental Matters (Aarhus Convention)
· Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES)
· Convention of Biological Diversity

· Convention on Environmental Impact Assessment in a Transboundary Context (Espoo Convention)
· International Treaty for Plant Genetic Resources
· Montreal Protocol on Substances that Deplete the Ozone Layer to the Vienna Convention on the Protection of the Ozone Layer (Montreal Protocol)
· Rotterdam Convention on the Prior Informed Consent Procedure for Certain Hazardous Chemicals and Pesticides in International Trade (Rotterdam Convention)

· Stockholm Convention on Persistent Organic Pollutants

· Kyoto Protocol to  the United Nations Framework Convention on Climate Change 

5.
Course of action
The establishment of a compliance mechanism for the CPM would take some effort. This would include the development and agreement on the rules for such a system, its operation and maintenance of the funding of the mechanism that would facilitate compliance (particularly for developing countries). The CPM would have to be fully committed to dealing with the compliance and implementation difficulties of contracting parties.

To initiate this programme it is suggested that the CPM holds an ad hoc meeting to discuss whether or not it would support the development of such a mechanism, and if so, to develop a terms of reference for a IPPC Compliance working group. It is suggested that this issue is of sufficient importance to be included on the CPM work programme for 2006-07, despite the present funding limitations.
Recommendation:

The SBDS, whilst recognising that the dispute settlement mechanism of the IPPC has never been used and that a system linked to capacity building mechanisms may be more appropriate for problems related to the implementation of the Convention and its standards, recommends that the CPM:

i) consider the need for an IPPC compliance mechanism

ii) consider establishing an open-ended working group on this subject in the CPM work programme for 2006-07

iii) draft Terms of Reference for the OEWG

iv) urge contracting parties to make additional resources available for this purpose
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