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COMMISSION ON PHYTOSANITARY MEASURES
Third Session

Rome, 7 – 11 April 2008 

Outcome of the Open-ended Working Group on a Possible IPPC Compliance Mechanism

Agende Item 11.3 of the Provisional Agenda

I. Introduction
1.
The First Session of the Commission for Phytosanitary Measures (CPM-1, 2006) discussed the subject of compliance and emphasized that the issue of compliance needed to be investigated carefully especially in relation to legal issues and compatibility with the IPPC Dispute Settlement process. CPM-1 also decided that the Informal working group on Strategic Planning and Technical Assistance (SPTA) should consider the matter further at its meeting in 2006 and make recommendations for adoption at CPM-2. CPM-1 also recommended that, if extra-budgetary funds should become available, an open-ended working group be held to investigate the subject of compliance in detail.
2.
CPM-2 (2007) was informed by the IPPC Secretariat that extra-budgetary funds were available and that the open-ended working group on a possible IPPC compliance mechanism (OEWG-Compliance) could be held during 2007. Based on proposals by the Subsidiary Body on Dispute Settlement (SBDS), CPM-2 adopted terms of reference for the OEWG-Compliance. It further decided that the results of the OEWG-Compliance should be presented to the second meeting of the SPTA in October 2007 and to the meeting of the SBDS in March 2008, before being presented for consideration at CPM-4 in 2009.
3.
The OEWG-Compliance was held on 18-21 September 2007 in Kuching, Malaysia. Nineteen participants from 13 countries participated in the meeting. The two Vice-Chairs of the CPM also attended. Because of the legal sensitivity of compliance in the framework of the IPPC and FAO, a FAO legal officer participated at the meeting. In addition, the IPPC Secretariat invited an international expert on compliance in international environmental agreements to assist in the discussions.The report of the OEWG-Compliance was discussed by the SPTA at its second meeting in October 2007. SPTA recommended presenting the report to CPM-3 in 2008. .
4.
The following paragraphs summarize the discussions in the OEWG-Compliance and the second meeting of the SPTA. Besides the information on the compliance discussions, CPM-3 is also asked to provide further guidance on how the matter should proceed.
II. Discussions in the Open-ended Working Group on a possible IPPC compliance mechanism
5.
In preparation of its main discussions, the OEWG-Compliance reviewed compliance mechanisms used by other international agreements. This concerned compliance, its implementation, and the nature and use of compliance mechanisms. It was noted that compliance is essential to give a convention effect, but compliance mechanisms are just one way to improve compliance and implementation. The structure and operation of a compliance mechanism is largely determined by its objectives. The mechanisms that are most successful are specifically tailored to the nature of the convention and the needs of the contracting parties. n. Compliance mechanisms can provide for the use of both facilitative and enforcement measures to improve compliance. However, facilitative measures seem to be more commonly used in compliance mechanisms.
6.
The OEWG-Compliance based its discussions on the understanding that:
· “Compliance” means the fulfillment by the contracting parties of their obligations under the convention; and that
· “Compliance Mechanisms” are systems designed to promote and improve compliance with a convention to better ensure its implementation and functioning. Depending on their scope, they may address any and all aspects of the convention and its standards, or may be limited to a single aspect of the convention.
7.
Perhaps the most important aspect of a possible compliance mechanism for the IPPC is the question if it should be facilitative or should contain enforcement elements. The OEWG-Compliance opted for a facilitative approach. After careful consideration of the nature of compliance issues arising under the IPPC, the OEWG-Compliance determined that a comprehensive implementation review and support system, specifically designed for the IPPC would be best suited to the needs of contracting parties. Such a system could build on existing CPM activities, which the OEWG-Compliance considered efficient and cost effective. The OEWG-Compliance considered capacity limitations to be the primary cause for lack of compliance with IPPC requirements.
8.
Another major aspect was the coverage of an IPPC compliance mechanism - should it cover IPPC obligations only, or should the implementation or compliance with ISPMs be covered as well? The OEWG-Compliance noted that although the legal obligations for contracting parties arising from the IPPC and ISPMs are different, they are closely bound together and compliance support for both should be provided. Employing a facilitative approach would allow the coverage of both the IPPC and ISPMs.
9.
Based on these principles, the participants of the OEWG-Compliance developed a facilitative compliance mechanism, which it called the “IPPC Implementation Review and Support System” and which would incorporate the following two components:
· an implementation review system, and
· an implementation support system.
Component 1: implementation review system
10.
As a first element of the Implementation Review System the OEWG-Compliance recommended that the Secretariat of the IPPC monitors, on an ongoing basis, the fulfilment of reporting obligations by contracting parties undertaken through the IPP. In order to encourage contracting parties to fulfil their reporting obligations, the Secretariat should report annually on the non-compliance of contracting parties in the IPP. The OEWG-Compliance believed that this would involve minimal additional work and would involve no additional reporting requirements for contracting parties.
11.
As the second element of the Implementation Review System the OEWG-Compliance recommended that a “triennial review” should be undertaken to evaluate the implementation of other obligations contained in the IPPC. This should be done through a questionnaire developed to elicit data and information from contracting parties regarding compliance with the IPPC obligations, in particular to Articles IV, V, VII and VIII. The questionnaire should be developed by the IPPC Secretariat, reviewed by the CPM Bureau and other experts including the SBDS, and approved for distribution to all contracting parties by the CPM Bureau. Data received should be compiled by the IPPC Secretariat and analyzed by a specifically established triennial review group. The results of the analysis would be published in a report to be considered by the CPM. The OEWG-Compliance believed that filling out the questionnaire could incur some costs (administrative time costs) to RPPOs and NPPOs.  In addition, there would be a cost for the development of the questionnaire and the triennial review group meeting.
Component 2: implementation support system
12.
The OEWG-Compliance also recommended the creation of an Implementation support system for contracting parties that should link with the existing capacity building initiatives of the CPM and FAO. The Secretariat would operate an IPPC Help Desk that would deal with:
· countries requesting assistance on the implementation of ISPMs;
· provision of advice relating to ISPMs (with assistance of the SBDS);
· monitoring, identification and reporting of compliance and implementation issues; and
· ensuring contracting parties requesting assistance are put in contact with potential funding sources.
13.
The OEWG-Compliance thought that the tasks of the help desk could be coordinated by a standards implementation officer already called for in the CPM Business Plan. For problems perceived to occur in many countries, workshops or seminars could be organized on a regional basis to address specific capacity building topics. Confidentiality would be ensured to protect trade sensitive information and encourage parties to seek necessary assistance. The Secretariat would provide an annual summary report on Help Desk activities to the CPM. Through these links with already existing or called for structures the costs would be kept at a minimum.
14.
The OEWG-Compliance also considered that the results of the Implementation Review and Support System should influence policy and decisions of the CPM. To this effect it recommended that every three years an Implementation review response, including appropriate action plans, should be developed by the CPM Bureau for consideration by the SPTA and CPM. This report should be based on:

· the report of the triennial review

· the summary report of the Help Desk

· the report on implementation difficulties from the Technical Consultation among RPPOs

· summary input on compliance trends from the phytosanitary capacity evaluation (PCE)
· reports from other relevant international organizations eg WTO-SPS Committee and the CBD Secretariat.
15.
On the basis of this  report recommendations for future activities could be developed to enhance the implementation of the IPPC and ISPMs for incorporation into the CPM work programme. These recommendations should be a key input for IPPC strategic and technical assistance planning.
16.
In regard to the costs of such a system, the OEWG-Compliance stressed that these would be kept at a minimum through the use of existing structures. It was calculated that the overall costs of the establishment of the “IPPC Implementation Review and Support System” would amount to USD 130,000 per year. USD 55,000 of this would only be incurred once every 3 years. The anticipated additional staff time is accounted for in the new business plan and funding for this initiative was recommended to be extra-budgetary.
17.
It was agreed that such a possible compliance mechanism for the IPPC is legally compatible with the IPPC and would compliment the IPPC Dispute Settlement system.
18.
Because of the perceived importance of promoting IPPC implementation as a key CPM function, and given the relatively straightforward implementation of the proposed process, the OEWG-Compliance had consensus on presenting the report of the meeting to the SPTA in 2007 and not 2008 (as agreed by the CPM-2). Also, taking action on the recommendations would be possible since most of the recommendations would be part of the adopted or planned work programme. This would allow the development of the implementation review and implementation support system a year earlier than initially planned and the first Implementation review response for CPM could be expected in 2010.
III. Discussions at the second meeting of the SPTA
19.
The report of the OEWG-Compliance was presented to the second meeting of the SPTA in October 2007. The SPTA was generally supportive of the proposal, recognizing that, by using the proposed implementation review and support system, the CPM would also go a long way towards achieving its objective of reviewing the state of plant protection in the world. However some representatives indicated that they had not had time to consider the report and would not have time to go into it in any depth before CPM-3. However, because of the very constructive approach on compliance it was agreed that the report of the OEWG-Compliance should go to CPM-3 with the request that CPM-3 should provide further guidance on how to proceed with this matter. 
20.
The full report of the OEWG-Compliance provides additional detail on and justifications for the recommendations summarized above, and a list of advantages that compensate for the few disadvantages. This document can be found at https://www.ippc.int/id/191721 and will also be made available at the CPM documents desk. It is only available in English.
IV. Conclusions
21.
In accordance with the recommendations of the second meeting of the SPTA, CPM-3 is invited to:
1. Consider the report of the OEWG-Compliance
2. Advise on how to proceed with this matter.
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